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HOW TO ADVOCATE STRATEGICALLY IN CHILD PROTECTION CASES THROUGH A HUMAN RIGHTS LENSE

Arguing Disability Discrimination in Child Protection Cases
Abbreviations: 
DDA – Disability Discrimination Act, 1992 (Cth).
EOA – Equal Opportunity Act, 2010 (Vic). 
Charter – Charter of Human Rights and Responsibilities Act, 2009 (Vic).
CYFA – Children, Youth and Families Act, 2005 (Vic).
STEP 1 – Determine whether disability discrimination has occurred. 
Direct Disability Discrimination: when a person is singled out and treated unfairly on purpose because they have a disability. 
· EG – if a restaurant refused a person entry because they are blind or had a guide dog. 
Indirect Disability Discrimination: can be a rule, policy or practice that seems fair for everyone but puts people with a disability at a disadvantage. 
· EG – if the only way to enter a public building is by a set of stairs. This is because people who use wheelchairs would be unable to use the building. 
STEP 2 – Establish that your client has a disability 
STEP 3 – Argue that DFFH are providing a service to your client
Note – the law is currently unclear about what is a service, so you will need to work hard to argue your case. 

What does the legislation say about what a service is?
· Definition of Service in S 4 of the DDA: states that a service includes ‘services of a kind provided by a government, government authority or local government’. DFFH falls within that because it is: 

· Government funded; 
· A Victorian Government organisation; 
· Exercises statutory powers; and 
· Performs public welfare and protection functions. 

· Definition of Service in in s 4 of the EOA: includes ‘services provided by a government department (i.e. DFFH), public authority, State owned enterprise or municipal council’. 
What are some of the cases that support the argument that DFFH are providing a service?
· Bayside Health v Hilton [2007] VCAT 1488 [17] – Says that the term ‘service’ should be given a broad meaning. 

· Charles v State of Vic (Corrections Victoria) (Human Rights) [2015] VCAT 375 [57] – says that a service involves something provided to a person that often has a beneficial or a facilitative character (e.g. assisting someone, enabling or providing access). 

· Wotton v Queensland (No.5) [2016] – shows that services can include government and even include coercive functions. 

· Slatter v Manningham City Council [2013] VCAT 1869 – in this case, VCAT reaffirmed that “services” includes a wide range of activities provided by government bodies, not just commercial or voluntary services.  VCAT emphasised that when determining what is a service you must look at the nature of the function being exercised. 

· As s 10 (1) of the CYFA says that all DFFH actions must be in the best interests of a child, therefore you could utilise this section to argue that everything they are doing is arguably a service to them. 
Advocacy Pathways 
· Talk to the Child Protection Practitioner (CPP):
If your client’s human rights are being affected, raise the issue with the CPP working on the case. 

· Escalate to management or make a formal complaint to DFFH:
If the CPP doesn’t resolve the issue, take it to senior staff at DFFH, or make a formal complaint to the department. 

· Contact the Victorian Ombudsman:
You can complain to the Ombudsman, who checks whether DFFH acted fairly, lawfully, and reasonably, and whether human rights were properly considered. 

· Make a complaint to the Victorian Equal Opportunity & Human Rights Commission (VEOHRC):
Lodge a complaint for disability discrimination or breaches of the Charter. This applies Victorian laws only (not Commonwealth law like the DDA). 

· Complain to the Australian Human Rights Commission (AHRC):
Lodge a complaint for disability discrimination matters under the DDA.   

· Contact the Minister:
You can write to the Minister responsible for child protection and disability services and ask for help with the issue. 

· Contact the Commission for Children and Young People:
Use this if there are concerns about a child’s safety, care, neglect, or if the child isn’t being properly heard. 

· Raise issues in court (Children’s Court):
If your client doesn’t have a lawyer and accessibility issues are affecting their ability to take part in court; you can write to the court registry and address it to the magistrate. 

· Speak to the client’s lawyer:
If your client already has legal representation, raise the issue with their lawyer. If the problem is with the lawyer, talk to the client about finding a new one.
Unsure About Applicable Discrimination Law or Complaint Jurisdiction
· Connect your client with a lawyer to get advice about this. Based on the lawyer’s advice, you can then choose the best pathway to assist your client. 
	Federal system (federal means it covers all of Australia)
	State system (just covers Victoria)
	State system (just covers Victoria) – for human rights

	Legislation: DDA
	Legislation: EOA
	Legislation: Charter (s 8 – the right to equality addresses discrimination)

	Conciliation at the AHRC (voluntary process)
	Conciliation at VEOHRC (voluntary)
	Vic Ombo, VEOHRC, VCAT

	Court Hearing
	Medication at VEOHRC (compulsory)
	



Summarised Version of Charter Rights 
(that may be applicable in child protection cases) 
	Section 8 – the right to recognition and equality before the law (use this if your client is being discriminated against)
	Section 17 – the right to protection of families and children

	Section 9 – the right to life.
	Section 19 – cultural rights, including aboriginal cultural rights.

	Section 10 – the right to protection from torture, cruel, inhumane or degrading treatment.
	Section 24 – the right to a fair hearing.

	Section 13 – the right to privacy and reputation.
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